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A WILL FOR SOMEONE WITH AN INTELLECTUAL IMPAIRMENT
An adult has a fundamental right to make, revoke or alter their own will

lack the understanding
and decision making skills (capacity) to decide how their estate should be distributed after their death. In this case, an
adult with capacity can apply for a will to be made on their behalf.
1. Under what circumstances might an adult not be able to make their own will?
testamentary capacity to make a will. Testamentary capacity means the

adult:

a. is able to understand what a will is
b. has at least a general awareness of the nature, extent and value of their estate;
c. understands who has a claim on their estate and be able to discriminate between the claims;
d. Are not affected by delusions that influence the disposal of their assets at the time they are making
their will.
If a person is not able to understand all of these things, even with assistance, they do not have the
testamentary capacity to make a will. A medical professional can certify whether or not a person has
testamentary capacity.
2. Does an adult have to have a will?
If an adult dies without a will the laws of intestacy apply. This means their estate is distributed as follows:
a. If they die leaving a spouse and no children their spouse receives the estate.
b. If they die leaving a spouse and children their spouse receives $150,000, household chattels, and
half of the remainder of the estate (if they only have one child), or one third of the remainder of the
estate (if they have more than one child). The children receive the remainder of the estate divided
equally between them.
c. If they die leaving children and no spouse, the estate is divided into equal shares among the surviving
children. If any of their children predecease them, any children of the deceased children receive their
d. If they die without a spouse or children, their estate will go to the next of kin in the following order:
parents; brothers and sisters (or their children); grandparents; uncles and aunts (or their children).
Where there are no next of kin, the government receives the estate.
Sometimes, the laws of intestacy mean
to.

estate will be distributed favourably. Other times, it
not have chosen to give it

Carol died in her 50s without a will. Carol had Down syndrome and had lived in an institutional setting for almost all of
her life. For most of her adult life she lived together with other women who she considered to be her sisters. When she
died without a will all her savings and the other things she owned were required to be distributed to her biological family.
friends.

3. How can a will be created for someone

entary capacity?

If someone with whom you have a relationship lacks testamentary capacity, you can apply for the c
permission to have an order authorising a statutory will to be made, altered or revoked on their behalf. The
court will grant permission if:
The applicant is thought to be appropriate and has a relationship with the person (eg. a spouse,
primary caregiver, or concerned relative);
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The applicant has provided sufficient evidence to the court that the person cannot make their own
will,
people who may be entitled to a claim on intestacy;
Adequate steps have been taken to allow all those people with an interest in the application to have
their say before the court;
The proposed creation, alteration or revocation of the will is one that the person for whom the order
is sought would make if they had testamentary capacity; and
It is appropriate for the court to make such an order (taking into account the likely wishes of the
person for whom the order is sought and the consequences of not making an order).
The court will then only make an order for a will to be made, altered or revoked if:
The adult lacks testamentary capacity;
The adult is alive at the time the order is made;
The court has approved the proposed will, alteration or revocation.
The court may order that the legal costs of the proceedings be paid using the assets of the person for whom
the order was sought. Once authorised by the c
To find out more about setting up a statutory will, call Disability Law Queensland on 3622 1250.
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